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In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 
Sonitpur, Tezpur 

 

Case No: Misc(J) Case. No. 21/2020 

Prabin Deka –vs- Kishore Kumar Deka 

 

29-03-2022 

 The petitioner is represented.  

 The instant case is registered on the strength of 

petition no. 378/2020 dated 17.02.2020 under Order XXXIX 

Rule 1 & 2 of C.P.C. The petitioner has stated that the 

petitioner’s father/grandfather Late Hem Chandra Deka 

was the owner, title holder and possessor of a vacant plot 

of land measuring 4 Bigha 2 Katha 18 Lessas, covered 

under Dag No. 834 (old)/981 (new) of Periodic Patta No. 

13 (old)/217 (New) situated at village- Saikia Chuburi, 

Dekargaon, Mouza Halleswar, District- Sonitpur, Assam, 

which is more specifically described in Schedule A of the 

petition. 

 By way of purchasing the above said total plot of 

land from two of its sellers on two different occasions. 

Firstly, said Hem Chandra Deka had purchased an area of 

land measuring 4 Katha 14 Lessas of land out of the above 

said total land measuring 4 Bigha 2 Katha 18 Lessas 

covered under Dag No. 834 (old)/981 (new) of Periodic 

Patta No. 13 (old)/217(new) situated at village Saikia 

Chuburi, Dekargaon, Mouza- Halleswar, District- Sonitpur, 

Assam from its seller namely Purna Chandra Das in the 

year 1951, who was the original pattadar and subsequently 

got mutated in his name during his life time in the records 
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of right and after his death, his three sons who are the 

legal heirs and successors of it, i.e. the petitioner and the 

proforma opposite party of this case who are his sons and 

grand children, their respective names were got mutated 

against the said portion of land.  

 The petitioner’s said father/grandfather Hem Chandra 

Deka, secondly had purchased another plot of land 

measuring 3 Bighas 3 Katha 4 Lessas out of the above said 

total land measuring about 4 Bigha 2 Katha 18 Lessas from 

its seller, namely Hem Deka @ Himai Deka through a 

registered sale deed which was got registered at Tezpur on 

dated 10-05-1955 before the Senior Sub-Registrar office, 

vide Sale Deed No. 1423/55 dated 10-05-1955 and became 

the absolute owner and, title holder and possessor of the 

above said total plot of land. During his life time did not 

get his name mutated in the records of right for this said 

plot of land due to some inconvenience and laches on his 

part and after his death, his three sons who were the legal 

heirs and successors of it, i.e. the petitioners and the 

proforma opposite party of this case who are his sons and 

grand children also did not get their respective names 

mutated in the records of right for the said purchased plot 

of land and as such, there is no any mutation entry till this 

date for this said purchased land either in the name of the 

said purchaser Hem Chandra Deka or his said three sons. 

 The said seller Hem Deka @ Himai Deka son of Late 

Habial had  earlier purchased the above said plot of land 

measuring about 3 Bigha 3 Katha 4 Lessas of village Saikia 
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Chuburi, Dekargaon under Halleswar Mouza, District- 

Sonitpur, Assam with a valuable consideration amount 

from its seller namely Sri Purna Chandra das, son of Late 

Baliram Das of village- Kataki Chuburi, Dekargaon who was 

the original pattadar of the said land, vide registered Sale 

Deed No. 1154/55 dated 16-04-1955 which was got 

registered before the Senior Sub-Registry office, Sonitpur 

at Tezpur on the said date. 

 After having purchased of the above said land by Sri 

Hem Deka @ Himai, son of Late Habial on dated 16-04-

1955, he did not get his name mutated with the records of 

right against the said purchased land and immediately 

within a very short period of time, i.e. within twenty four 

days of its purchase, he had sold out the above said plot of 

land measuring 3 Bigha 3 Katha 4 Lessas to the opposite 

party’s father/grandfather, namely Sri Hem Chandra Deka. 

 After the death of Hem Chandra Deka on dated 19-

06-1993 his three sons namely (i) Sri Prabin Deka 

(petitioner no. 1); (ii) Sri Bijan  Deka (petitioner no. 2) and 

(iii) Atul Deka (since deceased) who were his legal heirs 

and successors became the owner, title holder and 

possessor of the above said total plot of land measuring 

about 4 Bigha 2 Katha 18 Lessas as stated in Schedule A of 

the petition along with the said case land of 3 Bighas of 

land as stated in Schedule B of the petition, by way of 

inheritance and succession. The names of the said legal 

heirs and successors of Hem Chandra Deka were got 

mutated in the records of rights against the said plot of 
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land measuring 4 Katha 14 Lessas by an order dated 10-

05-2007 of the Revenue Circle Officer, Tezpur Revenue 

Circle, Sonitpur at Tezpur and all the three legal heirs got 

their equal respective shares of 1/3rd one this share each 

from the said land of 4 Katha 14 Lessas and this plot of 

land is not the subject matter of this case. In Schedule B 

the mutation entry of the names of the said three legal 

heirs of Hem Chandra Deka could not be done by them in 

the records of right as because the original registered sale 

deed no. 1423/55 of the said case land was got destroyed 

due to house fire at the house of Hem Chandra Deka at 

Biswanath Chariali in the year 1983. 

 The above said two original registered sale; i.e. 

registered sale deed no. 1154/55 dated 16-04-1955 which 

was got executed between Hem Deka @ Himai Deka and 

Sri Purna Chandra Das and also the said another registered 

sale deed no. 1423/55 dated 10-05-1955 which was 

executed between Sri Hem Deka @ Himai Deka and Hem 

Chandra Deka were kept in the safe custody and 

possession of the opposite party’s father/grandfather Hem 

Chandra Deka but in the year 1983 the house of Hem 

Chandra Deka which is situated at village Nabapur, 

Biswanath Chariali was set on fire by some miscreants as 

because Hem Chandra Deka was a congress man and due 

to political rivalry his house was set on fire by some 

miscreants and as a result of the said fire, all his 

households items and also all other relevant documents of 

his along with the said two original registered sale deeds 
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no. 1154/55 and 1423/55 were got burnt and destroyed 

due to the said house fire. The opposite parties could not 

be able to produce the said two original registered sale 

deeds in this case to prove their case due to the said 

reasons and as such, they had obtained certified copy of 

the said two registered sale deeds from the office of the 

Senior Sub-Registry Office, Sonitpur at Tezpur and the said 

two certified copies of sale deeds documents may kindly be 

accepted by this Hon’ble Court as a secondary evidence in 

this case as per provisions of Section 65 of the Evidence 

Act, 1872. That it is beyond the power of the petitioners to 

produce the original two sale deeds as both the sale deeds 

were destroyed by fire and petitioners have no possession 

of it. During the life time of Atul Deka, i.e. the third son of 

Hem Chandra Deka, he had sold out of an area of land 

measuring 2 Katha 10 Lessas of land from his respective 

1/3rd share of the said total land measuring 4 Katha 14 

Lessas of petition Schedule C land to two intending 

purchasers namely (i) Smti. Purnima Baruah, wife of Late 

Gulap Baruah who had purchased an area of land 

measuring 1 Katha 5 Lessas and another purchaser, 

namely, (ii) Sri Andrew Daimari, son of Sri Ahit Husan 

Daimary who had also purchased an area of land 

measuring 1 Katha 5 Lessas and both the said purchasers 

had mutated their respective names in the records of right 

against their said purchase of land and are in exclusive 

possession and enjoyment of the same. That, Smti 

Purnima Baruah had also constructed a RCC house upon 
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her said purchased land and Sri Andrew Daimari is 

possessing his said portion of purchased land by 

constructing a boundary wall upon the said purchased 

land.  

 While the petitioners and proforma opposite party 

were enjoying and possessing the said total plot of land 

measuring 4 Bigha 2 Katha 18 Lessas, then suddenly on 

the third week of November, 2014 the Opposite Party Nos. 

2 to 8 had made a first attempt to encroach upon the said 

Schedule B case land measuring about 3 (three) Bighas of 

land from the said total plot of land and to get their 

physical possession over it but on timely intervention by a 

near relative of the Opposite Parties, namely Sri 

Dhrubajyoti Deka who is also a care taker of the Opposite 

Party’s said total plot of land. The said opposite parties 

were restrained from encroaching upon the said case land 

and immediately the said care taker had informed the said 

fact to the petitioners who in turn came to Tezpur and one 

of the Petitioner namely, Sri Prabin Deka had lodged an 

FIR against the said opposite parties for their said illegal 

act with the Kacharigaon Police Station, Tezpur and 

accordingly, a non FIR case was got registered against the 

said opposite parties under Section 107 Cr.P.C. and 

thereafter the said opposite parties were restrained from 

entering into the said case land by the police. 

 Suddenly without any rhyme or reasons, the 

Opposite Party No. 1 Sri Kishore Kumar Das, son of Late 

Purna Chandra Das on dated 20-02-2015 had instituted a 
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false and fabricated case by concocting a false story 

against the Petitioner Nos. 1, 2 and a 3 alongwith the 

proforma Opposite Party of this present case and also few 

others who were made as defendants in the said case, vide 

Title Suit No. 22/2015 before the Hon’ble Munsiff’s Court, 

Sonitpur at Tezpur and the said case was filed for a 

permanent injunction against the Schedule B case land and 

in the said case, the said petitioner Kishore Kumar Das 

(Opposite Party No. 1 herein) has not sought for any 

declaration of his right, title, interest and confirmation of 

possession over the said Schedule B case land. That the 

Opposite Party No. 1 of this present case who as a 

Petitioner in the said Title Case No. 22/2015 had sought for 

a relief of permanent injunction over the Schedule B case 

land and later on, on dated 21-01-2020 this case was got 

dismissed for default for its non prosecution by the said 

Petitioner. It may be stated here that, the said Plaintiff 

Kishore Kumar Das in connivance with the Opposite Party 

Nos. 2 to 8 of this present case had filed the said title case 

No. 22/15 against this petitioners. 

 The said Schedule B case land is being taken care of 

by one of the near relatives of the petitioners, namely, Sri 

Dhrubajyoti Deka, son of Late Dhirendra Nath Deka, 

permanent resident of village- Major Deka Chuburi, 

Dekargaon as because the petitioners are presently 

residing at village- Nabapur, Biswanath Chariali which is at 

a far distance place from Tezpur and as such they are not 

being able to remain physically present on each and every 
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day to look after their said total land as stated in Schedule 

A herein below along with the Schedule B case land and 

also due to their old age. The said Schedule B case land of 

3 Bigha is also used by the Opposite Party’s said near 

relative by way of cremating the body of Dandiram Deka in 

the year 1989 who being the elder brother of Hem 

Chandra Deka and also the wife of Dandiram Deka, namely 

Dhaneswari Deka was also cremated in the said case land.  

 The land revenue for the said Schedule B below case 

land was paid by the petitioners since deceased 

father/grandfather namely Hem Chandra Deka during his 

life time and after his death, his said legal heirs and 

successors i.e. the petitioners herein have been paying the 

land revenue for the said case land along with other 

remaining land till this date. 

 Originally the case Patta was numbered as 13 and 

Dag number 834 as per the registered Sale deed and the 

draft Myadi Jamabandi and then Patta No. 13 was 

renumbered as 217 (New) and the Dag number 834 was 

renumbered as 981. 

 The Opposite Party No. 1 Kishore Kumar Das is the 

son of Late Purna Chandra Das and the said Purna 

Chandra Das was the original owner and pattadar of the 

total land measuring 4 Bigha 2 Katha 18 Lessas and the 

case land of 3 Bigha is a portion of the said total land. The 

Opposite Party No. 3, 4, 5, 6, 7 and 8 are the grandsons of 

Hemai Deka @ Hem Deka and these opposite parties 

without having any right, title, interest and possession over 
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the said Schedule B case land and are trying their level 

best to encroach upon the said case land illegally and by 

use of force and to get their physical possession over the 

said case land on timely intervention by the said near 

relative of the petitioners who is residing near the case 

land the opposite parties could be restrained by him 

somehow from encroaching upon the said case land. The 

opposite parties are illegally demanding the said case land 

from the petitioners without having any right, title, interest 

or any physical possession over it and their names are also 

not mutated in the said Schedule B case land. The name of 

the father of the opposite party no. 1, namely Purna 

Chandra Das still is existing against the said Schedule B 

case land and is not got struck out from the records of 

right inspite of its sale by him to Hem Deka @ Hemai Deka 

long ago, so taking that advantage the opposite party no. 

1 was illegally demanding and trying to encroach upon the 

said Schedule B case land but were denied by the opposite 

parties. That the opposite party no. 2 who is the son of 

Hem Deka @ Hemai and opposite party nos. 3 to 8 who 

are the grandsons of Hem Deka @ Hemai inspite of 

knowing about the said fact that their said 

father/grandfather had already sold out the said schedule 

B case land to the petitioners father/grandfather but they 

are illegal demanding the case land from the petitioners 

and are trying to encroach over the said case land. 

 In the month of November, 2015 the opposite party 

nos. 2 to 8 had tried to mutate their respective names in 
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the record of right with the Tezpur Revenue Circle Office 

against the said Schedule B case land on the strength of 

their said registered sale deed no. 1154/1955 dated 16-04-

1955 but on coming to know about the said evil design and 

illegal acts of the opposite parties, the petitioners along 

with their said near relative had been to the office of the 

Tezpur Revenue Circle Office and had filed an objection 

against it and  had also shown the certified copy of the 

registered sale deed no. 1423/1955 dated 10-05-1955 to 

the then Circle Officer,namely Dr. Tohidur Rahman and 

after perusing the said sale deed, the said Circle Officer 

had rejected the mutation application of the opposite party 

nos. 2 to 8 against the said case land.  

 On dated 07-12-2015 at evening hours at around 

8.30 P.M. while the said Title Suit No. 22/15 was pending 

trial for an adjudication with the said Munsiff’s Court, 

Tezpur the opposite parties above named jointly along with 

some muscle men came to the Schedule B case land along 

with hiring a JCB vehicle and stealthily behind the back the 

petitioners and their care taker had tried to encroach upon 

the said case land and had demolished and cut down few 

valuable trees and bamboo grooves and also had made 

plain the earth soil of the said case land and again on 

dated 15-11-2019 at evening hours during the pendency of 

the above said title case no. 22/15, the opposite parties 

had again tried to encroach upon the said Schedule B land. 

On dated 02-02-2020 the opposite parties had again after 

dismissal of the said Title Suit No. 22/15 had again 
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criminally tried to encroach upon the said Schedule B case 

land and had illegally and forcibly had put few concrete 

pillars over the said case land. 

 By the above said illegal acts and deeds on the part 

of the opposite parties, there has become some cloud over 

the right, title, interest and possession of the petitioners 

and also the proforma opposite party over the said 

Schedule B case land and as such, the petitioners have 

approached before this Hon’ble Court for a decree of 

declaration of their right, title and interest over the said 

Schedule B. 

 The petitioners and proforma opposite party are 

seeking for decree for declaration of their right, title and 

interest over the said Schedule B case land on the strength 

of its purchase which was purchased by their said 

father/grandfather through a registered Sale Deed No. 

1423/1955 dated 10-05-1955 and which was got registered 

with the Tezpur Sub-Registry office in favour of their said 

father/grandfather Hem Chandra Deka and which was got 

sold to him by the opposite party nos. 2 to 8 

father/grandfather on the said date and since after the said 

purchase the petitioners said father/grandfather was in 

physical possession of the said case land and after his 

death the petitioners who are the legal heirs and 

successors of Hem Chandra Deka are now possessing the 

said case till this date. 

 The Petitioners further stated that this instant case is 

prima facie case. The balance of convenience is in favour 
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of the Petitioners for grant of temporary injunction. If 

temporary injunction is not granted then the Petitioners 

will face irreparable loss and injuries both in law and 

equity.  

 After hearing and considering the averments of the 

pleadings as well as documents submitted by the 

Petitioners, it is apparent that the Opposite parties hve 

threatened the petitioners to forcibly and also by using of 

force will occupy the suit land and sell out the same to 

some intending purchaser, hence, the Petitioner/Plaintiff 

have strong prima facie case. 

 As the suit proceeded ex-parte against the O.P, no 

written objection was filed by them. 

 Heard argument from the learned counsel of both 

parties.  

 Also perused the case record along with the 

injunction petition, and the other documents filed by the 

plaintiffs.  

 In the light of the pleadings of the parties to decide 

the injunction prayer filed under Order XXXIX Rule 1 and 2 

of CPC, the followings are appears to be the points for 

determination:  

(i) Whether there is a prima-facie case in 

favour of the petitioners ?  

(ii) Whether balance of convenience is in favour 

of the petitioners ?  

(iii) Whether the petitioners are going to suffer 

irreparable injury/loss in the event of court 
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not granted temporary injunction against 

the defendant/opposite party ?  

 Order XXXIX, Rule 1 (c) of C.P.C. provides that “ 

temporary injunction may be granted where, in any suit, it 

is proved that the Opposite Party threatens to dispossess 

the plaintiff or otherwise cause injury to the plaintiff in 

relation to any property in dispute in the suit, the court 

may by order grant a temporary injunction to restrain such 

act or make such other order for the purpose of staying 

and preventing or dispossessing the plaintiff or otherwise 

causing injury to the plaintiff in relation to any property in 

dispute in the suit as the court thinks fit until the disposal 

of the suit or until further orders”.  

 It is settled law that relief for granting of temporary 

injunction is subject to the court’s satisfying that :  

1. there is a serious disputed question to be tried in 

the suit and that an act, on the facts before the 

court, there is probability of being entitled to the 

relief asked for by the plaintiff/defendant;  

2. the court's interference is necessary to protect the 

party from the species of injury. In other words, 

irreparable injury or damage would ensue before 

the legal right would be established at trial; and 

3. that the comparative hardship or mischief or 

inconvenience which is likely to occur from 

withholding the injunction will be greater than 

that would be likely to arise from granting it.  
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 I have gone through the entire case record along 

with all the documents annexed with the plaint submitted 

by the petitioners.  

 In the instant case the plaintiff petitioner has pleaded 

that Petitioners are presently residing at village- Nabapur, 

Biswanath Chariali which is at a far distance place from 

Tezpur and as such they are not being able to remain 

physically present on each and every day to look after their 

said total land due to their old age. The opposite parties 

without having any right, title, interest and possession over 

the suit land and are trying their level best to encroach 

upon the said case land illegally and by use of force and to 

get their physical possession over the said case land on 

timely intervention. In the month of November, 2015, the 

opposite party nos. 2 to 8 had tried to mutate their 

respective names in the record of right with the Tezpur 

Revenue Circle Office against the said Schedule B case land 

on the strength of their said registered sale deed no. 

1154/1955 dated 16-04-1955. On dated 07-12-2015 at 

evening hours at around 8.30 P.M. the opposite parties 

jointly along with some muscle men came to the Schedule 

B case land along with hiring a JCB vehicle and stealthily 

had tried to encroach upon the said case land and had 

demolished and cut down few valuable trees and bamboo 

grooves and also had made plain the earth soil of the said 

case land and again on dated 15-11-2019 at evening 

hours, the opposite parties had again tried to encroach 

upon the said Schedule B. On 02-02-2020 the opposite 
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parties had again after dismissal of the said Title Suit No. 

22/15 had again criminally tried to encroach upon the said 

Schedule B case land and had illegally and forcibly had put 

few concreate pillars over the said case land. 

 In Dalpat Kumar Vs Prahlad Singh & Ors, 

reported in AIR 1993 SC 276 , the Hon'ble Supreme 

Court of India while considering the balance of 

convenience observed that the Court while exercising 

discretion in granting or refusing injunction should exercise 

sound judicial discretion and should attempt to weigh 

substantial mischief or injury likely to be caused to the 

parties, and in the case of refusal of injunction should 

compare it with that which is likely to be caused to the 

opposite parties, if the injunction is granted. 

 Prima facie itself the contention of the petitioners 

predecessors were the owner, title holder and possessor of 

the suit land and the opposite parties have without right, 

title and interest they tried to take possession of the suit 

land forcibly and will sell out the suit land. Therefore 

petitioners have prima facie case.  

 So far as the balance of convenience is concerned 

there is no doubt that the petitioners have raised an 

objection against the illegal acts of the opposite parties. To 

see balance of convenience, it is necessary to compare 

case of parties, comparative mischief or inconvenience 

which is likely to sue from withholding the injunction will 

be greater than which is likely to arrive from granting it. As 

of now it is clear that the appearance of the names of 
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Petitioners in Record of Rights as recorded pattadar shows 

that they are in possession of the suit land. Under such 

circumstances the balance of convenience is definitely 

leaning in favour of the Petitioners because under such a 

situation if the Opposite parties are not restrained, they 

may dispose the petitioners from the suit land and would 

sell out to others and this may cause greater inconvenience 

to the petitioners than to the Opposite parties. 

 Therefore the petitioners are in a convenient position 

to show their apprehension against the Opposite parties. 

As per irreparable loss is concerned if the Opposite parties 

will succeeds in possession of the suit land, the petitioners 

will face irreparable loss. 

 Accordingly the petitioners are able to show that the 

apprehension raised by them has resonance and the 

golden principle underlying the present injunction petition 

favours the petitioners and the same is allowed.  

 So, keeping in mind the facts and circumstances of 

this case, I am of the opinion that temporary injunction at 

this stage is necessary to preserve the suit land till disposal 

of the main suit. 

 The Opposite parties, their men, employees, agents, 

representatives, etc. are restrained and prohibited from 

taking forcible occupation of the suit land and not to sell 

out the same to some intending purchasers in any manner 

till disposal of the main suit.  

 In accordance Misc. (J) Case is disposed of contest 

without costs. 
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